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RIPLX ZO QPPOSITIQI or RIIGBR

Ohio Radio Associates, Inc. ("ORA"), by its attorneys, pursuant to Sections

1.229 (d) and 1.294 (c)(l) of the co.-ission's Rul.s, h.r.by subaits this r.ply

to opPOsition. On S.pt.aber 15, 1993, ORA fil.d a aotion to .nlarg. the issu.s

against David A. Ringer ("Ringer"). On Septeaber 29, 1993, Ringer filed an

opposition thereto. In support of its reply to the opposition, ORA subaits the

following co...nts.

In its action to .nlarg. the inu•• , ORA noted that Ring.r, in his

application and integration stat...nt, claia.d nuaerous past resid.nc.s to b.

within the 60 dBu contour of his proposed .tation. Bow.ver, in an ...nda.nt,

fil.d JUly 16, 1993, Ring.r conc.d.d that all but two of those r.sid.nc.s are not

within the propo.ed contour. According to Ring.r in a d.claration, dat.d July

16, 1993, h. discov.red the .rrors by r.vi.wing the joint coverage exhibit.

Ringer aade no ••ntion of the two past residences claiaed in hi. hearing exhibit.

Ringer r.pr.s.nt.d in his h.aring .xhibit that h. had liv.d within the 60

dBu contour of his proposed .tation at two locations in COlumbu., Ohio. At the

August 31, 1993, h.aring, Ringer again r.pr•••nted that the.e pa.t r.sidence. ar.

within the 60 dBu contour of hi. propo.ed .tation. Thi. det.raination wa. ba.ed

upon Ringer looking at an .ngin••ring aap which contain.d the proposed contour.

B. .xpr••••d no unc.rtainty that th... pa.t re.idence. are within the propo.ed

contour. According to Ringer, if the .ngine.r drew the contour line correctly,

hi. pa.t r.sid.nce. are within that contour (Ring.r Ex. 2, p. 1; Tr. 138-140).

At the conclusion of Ringer's t ••tiaony, on. of the coap.ting applicant.

offered a rebuttal exhibit which .how. that the.e re.id.nce. are at lea.t a

kilo.eter outside the proposed contour (Davi. Ex. 5; Tr. 279-281). Ringer

conc.d.d .hortly th.reafter that hi. h.aring .xhibit wa. incorrect in this

respect. Bis conce••ion r.sult.d froa a quick call to the .ngin••r who had.

pr.par.d the joint coverage .xhibit (Tr. 276-277).

Based upon the foregoing aatter., ORA contended in its action to enlarge

the i.sues that a .ub.tantial and .aterial question of fact is raised as to

whether Ringer aade knowing and intentional .isr.pre.entations a. to his pa.t

r ••id.nce. within the 60 dBu contour of his propo.ed .tation. In hi. opposition



1*

t.o t.he aot.ion t.o enla1"ge, Ringer pleads t.hat. a misrepresent.at.ion issue should not.

be specified. Bowever, t.hese a1"9U8ent.s are unavailing and unconvincing.

Ringer first cont.ends, at. para. 1, t.hat. ORA's aot.ion is lat.e-filed because

it should have known before t.he commenc..ent of the hearing that hi. claim for

local re.idence credit. was incorrect.. However, Ringer confu.e. t.he issue. ORA

is seeking t.he specificat.ion of a misrepresent.at.ion issue based upon Ringer's

unt.rut.hful, deceit.ful, and misleading hearing t.est.imony which was given on August.

31, 1993. The aot.ion to enlarge was timely filed wit.hin fift.een (15) day. of t.he

t.est.imony. IU, Sect.ion 1. 229 (b) (3) • ORA is not. seeking an issue merely

because Ringer's comparat.ive claims in his prior exchanged hearing exhibit. are

incorrect..

A party, such as ORA, hal every right t.o t.est. at. hearing t.he t.rut.hfulness

and candor of an opposing applicant., even if t.hey have reason t.o believe prior

t.o hearing t.hat. such applicant. may not. t.est.ify t.rut.hfully. See, Maria N. Ochoa,

7 PCC Rcd 1861, 1865, paras. 61-72 (ALJ 1992). If Ringer's arguments are

accepted, t.here would never be a need t.o conduct. a hearing.

Ringer's a1"9U8ent.s as t.o t.imeliness must. also be reject.ed because he in

effect. at.t.empt.s t.o blame ORA for his derelict.ions. Ringer appears t.o suggest.,

at. paras. 1 and 6, that. ORA had an obligat.ion t.o correct his mist.akes prior t.o

t.he hearing. Bowever, co_is.ion policy imposes no such requirement. on ORA and

Ringer fails to cite to any precedent in support of this novel proposition.

Ringer pleads, at paras. 2 and 6, that he did not. make any intentional

misrepresent.ations in his hearing testimony. In support, Ringer only offers his

self-serving claim that he make an "honest aistake" that was the result of a

"close engineering analysis." Bowever, Ringer fails to acknowledge t.hat this

"honest mist.ake," if it. had not been exposed, would have given him a substant.ial

comparative advantage over two of the competing applicants, ASP and Wilburn, who

are claiming no local residence. Thus, a motive to deceive can be readily

inferred. See, Prank Digesu, 7 PCC Rcd 5459, 5460-5461, paras. 6-22 (1992), a
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aisrepresentation issue was specifi.d wh.re an applicant claimed comparative

credit as to aatt.rs which sh. kn.w or should have known were incorrect.

Ring.r'. claim that the location of hi. past re.idence. i. a "very clo.e"

engineering que.tion is pat.ntly without ••rit. Aft.r Ring.r's te.tiaony was

chall.nged at h.aring, it took only one quick t.l.phon. call to an engineer to

confira that these residences are at least 1 kilometer outside the proposed

s.rvic. contour. Ho detailed and tiae consuming .ngineering analysis was needed.

However, if according to Ring.r, the location of hi. pa.t r ••id.nc•• i. a

"clos. qu.stion," h. should have taken suffici.nt st.p. to confira the accuracy

of his comparativ. claims, rather than base his testimony on subjective beli.fs.

The admitted failure to have an objective engineering analysis perfora.d

con.titut.s gro•• n.glig.nce and wanton car.l•••n.... Th. Commi••ion held in

Golden Broadcastipg By.tems. Ipc., 68 FCC2d 1099, 1106 (1978) that gross

negligence and wanton carele••nes. are the functional equivalent to an

affiraative and deliberate int.nt to dec.ive. Hot .urpri.ingly, Ringer failed

to addr••• in hi. oppo.ition this ca•• pr.c.d.nt.

Ringer contend., at para. 7, that his actions were not "willful," and thus

no ai.repre.entation can b. found. However, h. misunder.tands the t.ra "willful"

a. that tera i. used in the CO_unications Act of 1934, as ..ended. A. noted in

Bonh.n Califonia Broadca.tiR9 co., 6 FCC Rcd 4387, para. 5 (1991), the

legislative history of the Communication. Act demonstrates that COngr.ss int.nded

"willful" to .ean that the person "knew that he was doing the act in question

"

Ther. is no s.riou. qu••tion that Ring.r knew that his r.pr•••ntation. were

not bas.d upon any obj.ctiv••vid.nc. and had not b••n verified. Accordingly,

hi. actions were "willful." Moreover, Ringer again ignore. Co_i.sion preced.nt

in Golden Broadca.tiR9 Sy.t.... Inc., which hold. that disqualification can be

ba.ed upon gross negligence and wanton carele••ne... If Ring.r'. action. do not

con.titute willful gross n.gligenc. and wanton carelessness, then nothing would.
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In an affidavi~, da~ed 8ep~eaber 27, 1993, which w•••~~ached ~o ~he

oppo.i~ion, Ringer, a~ p.ra•• 3-4, .t.t•• th.t h. "believ.d" that .ny r ••id.nce

which could r.c.iv. a li.t.nabl. .ign.l fro. hi. propo••d .tation qualified for

comparative cr.dit, regardl... of wh.ther the re.idence i. within the 60 dBu

con~our. Af~.r hi. coun.el di.abus.d bim of tbis unfound.d no~ion, Ring.r

neverthele.. .o.ebow "b.li.v.d" tb.t two of bi. p••t r ••id.nce. would .~ill

qualify for comparative credit. Ho .xplanation i. off.red in the affidavit a.

~o ~he ba.i. of this unfounded "belief." Accordingly, Ring.r ha. adaitted ~o

gro•• negligence .nd wan~on c.r.l•••n••••

Ringer, in bi. oppo.i~ion, at par••• 3-4, do•• off.r••n .xpl.na~ion,

.lb.it v.ry curiou., for hi. "b.lief" that at l •••t so.e of hi. past r.sidenc••

qualify for co.para~iv. credi~. According ~o Ring.r, h. "car.fully" revi.w.d a

aap wbicb indica~.d ~ba~ soae of bis pa.~ resid.nc.s, in wbicb b. bad claia.d

comp.rativ. credit, are "clearly" out.id. the 60 dBu contour. B. then ..end.d

hi. application to correct that ai.t.k., but continued to claim credit for two

o~ber re.id.nc.s whicb ar. not cl••rly outside the contour.

~u., any~bing wbicb, in Ring.r's .ubj.ctiv. b.lief, i. clo•• tb. 60 dBu

contour of bi. propo••d sta~ion, b. cl.im.d for comp.r.tiv. cr.dit, without

verifying with .n .ngin••r. Bow.v.r, pros.cuting PM .pplic.tions i. not like

hor•••hoe., where being clo.e i. good enougb. Accordingly, Ringer has again

.daitt.d to gross n.gligenc. and wanton carel.ssn.ss.

Anoth.r b••is exi.~. ~o .pecify a ai.r.pr•••nt.tion i ••u. ag.in.~ Ringer.

In an affidavit, dated July 16, 1993, at par.. 3, which was attached to .n

..endm.nt, da~.d July 16, 1993, Ring.r expl.in.d that his failure to corr.c~ly

asc.rtain ~ba~ bis r.sid.nc.. ar. out.id. ~b. 60 dBu contour of bis proposed

.~ation r ••ult.d from bi. aist.k.n b.lief tbat tb. 60 dBu contour of d.l.t.d

Station WBBY-PM was to be u.ed. ~, exhibit 1.

Bow.v.r, in an affid.vit, d.t.d S.pt.mb.r 27, 1993, .t p.ra. 3, Ring.r

conjur•• up a n.w and different .xplanation for bi. pr.vious failure to corr.c~ly

a.certain ~bat bis re.idence. ar. ou~.id. ~b. 60 dBu contour. According ~o
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Ringer's new explanation, he believed that .erely a listenable signal froa his

proposed station at the residences in question allowed coaparative credit. Thus,

Ringer's ever shifting and conflicting explanations raise substantial and

aaterial questions as to his credibility and therefore require specification of

a character issue. ~, Maria M. Ochoa, 1866, para. 75.

WDRBPORB, in view of the foregoing, ORA reque.ts that a aisrepre.entation

issue be specified against Ringer based upon, at the least, his admitted willful

gross negligence and wanton carelessne.. and ba.ed upon hi. shifting and

conflicting explanation. for his actions.

Re.pectfully submitted,

McHAIR Ie SAHFORD, P. •

By I ~-':"""'I"""~~~~"'IlCI-~-\
Stephen !r. Y
Attorney. for

Associate., Inc.
1155 15th st., H.W., Suite 400
Washington, D.C. 20005
!relephone: 202-659-3900

october 1, 1993

020979.00001 ORA.930
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DICLMUIOI

David A. Ringer, under penalty of perjury, declares as
follows:

1. I a. an individual applicant for a new FM station at
Westerville, Ohio.

2. On July 15, 1993 I met with counsel to prepare for my
deposition in the Westerville proceeding. As part of this
preparation, I reviewed a copy of the Joint Engineering Exhibit
that was prepared on behalf of the applicants. Counsel asked me
to review the map that was included with the Joint Engineering
Exhibit and that depicted my station's proposed service area and
to verify whether my past local residences were, in fact, located
within the station's 1.0 m/Ym service contour. At this point, I
realized that some of the residences, that were listed in my
original application and in the Integration statement I exchanged
in the westerville proceeding, were not located within the 1.0
m/V. contour, as shown on the Joint Engineering Exhibit map.

3. Counsel immediately explained to me the significance of
this error and, with counsel's assistance, I prepared an
amendment to my application. This mistake was completely
inadvertant and was a result of a misunderstanding I had
concerning which of my past local residences were located in the
service area of the proposed station. Counsel had previously
explained to me that my residences must be within the service
area of the proposed station. Since I was specifying the same
antenna site that had been used by the former WBBY-FM, I believed
that some of my past local residences were located in areas where
WBBY-FM could be received. However, after reviewing the map
included with the Joint Engineering Exhibit, I now realize that
some of these residences are actually outside of the 1.0 a/Va
contour.

Executed this 16th day of July, 1993.
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The Honorabl. Walter C. Mill.r*
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Wa.hin~on, D.C. 20554J.... Shook, I.quire
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rederal COaaunication. eoaai••ion
Roo. 7212
2025 M S~r••~, R.W.
Wa.hiD~on, D.C. 20554
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Iric S. Itrav.~., B.quir.
Brown, rinn , Ri.~.rt, Chart.red
1920 R Str.et, R.W.
Suite 660
Wa.hin~on, D.C. 20036
COun••l for Wilburn Indu.~rie., Inc.

Dan J. Alpert, B.quire
Law Office of Dan J. Alpert
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